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DESCRIPTION OF TRANSACTION, 
PUBLIC INTEREST STATEMENT AND WAIVER REQUEST 

1. INTRODUCTION 

In these thirteen related and simultaneously-filed applications, NextWave Personal 
Communications Inc. and NextWave Power Partners Inc. (together with NextWave Telecom Inc. 
and NextWave Partners Inc., collectively referred to herein as “NextWave”), and subsidiaries of 
Cingular Wireless LLC (“Cingular”) (NextWave and Cingular together referred to herein as the 
“Applicants”) seek Commission approval for the assignment from NextWave to Cingular of those 
C and F Block Personal Communications Services (TCS”) licenses set forth below.’ The 
Applicants have entered into a Purchase Agreement dated August 4,2003 among the parties (the 
“Purchase Agreement”), a copy of which (together with all schedules and exhibits thereto) is 
contained in Exhibit 2 to these applications. At the same time the Purchase Agreement was 
executed, NextWave, the United States Government (on behalf of the Commission), BFD 
Communications Partners, LP (the “DIP Lender”) and the Official Committee of Unsecured 
Creditors appointed in the NextWave bankruptcy proceedings (the “NextWave Creditors’ 
Committee”) entered into a “Term Sheet for Agreement Regarding the $363 Sale of Rights and 
Interests in Certain Licenses” (the “Term Sheet”), which includes mutual releases and other terms 
affecting the proposed transaction. (The Term Sheet is attached as Exhibit 3 to these 
applications.) Because NextWave is in the process of reorganizing under protection of the 
bankruptcy laws, the U.S. Bankruptcy Court for the Southern Distnct of New York (the 
“Bankruptcy Court”) has reviewed and approved both the Purchase Agreement and the Term 
Sheet, and entered a “Sale Order.”2 In addition, the United States Department of Justice 
(“Department”) has approved the Term Sheet in its entlrety in accordance with its authonty under 
the Debt Collection Improvement Act of 1996.’ 

Due to a complex set of circumstances, spectrum licensed to NextWave has not been 
used to deliver widespread commercial wireless communications to the public. The proposed 

’ The specific Cingular subsidiaries designated as assignees are identified in Section II below, and 
individual applications and licenses are identified in Section 111 below. No microwave stations or 
international authonzations are to he assigned 

See Order Under 1 I U S C $ 5  105,363 and 1146(c) of the Bankruptcy Code and Federal Rules of 2 

Bankruptcy Procedure 2002,6004 and 9019 (A) Approvlng the Terms and Conditions of an Agreement for 
the Sale of the Debtors’ Rights and Interests in Certain Designated Licenses; (B) Authorizing the Sale Free 
and Clear of All Liens, Claims and Encumbrances, Subject Only lo FCC Regulatory Review and Approval 
and HSR Approval; (C) Authorizing Debtors to Satisfy Cerlain Secured Indebtedness Related lo Such 
Licenses, and (D) Approving Settlement and Releases Between the Debtors and the FCC with Respect lo 
Claims Related to Such Designated Licenses (entered September 25,2003 in the United States Bankruptcy 
Court for the Southern Distnct of New York) (“Bankruptcy Sale Order”). The transactions contemplated 
herein are subject to the Commission’s regulatory review and approval of these applications pursuant to 
Section 310(d) ofthe Cominunications Act. 

See 31 U S.C 5 37 I I and 3 I C F.R 5 902.1 The Depaninent confirmed its approval of the Term Sheet 1 

at hearings before the Bankruptcy Court on August 21,2003 and September 25,2003 
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transaction will enable a portion of that spectrum to be put into immediate commercial use to 
benefit wireless consumers - an outcome that unquestionably is in the public interest. 

This transaction raises no competitive concerns for the Commission. It will not cause a 
reduction in existing competition and it will enable Cingular to offer more effective competition 
through the improvement of the services it offers to consumers. 

As discussed below, consummation of the proposed transaction may require that certain 
rule waivers be granted. The Applicants will demonstrate that the public interest will be well 
served by grant of the requested waivers and by approval of the proposed transaction 

11. DESCRlPTlON OF THE PARTIES 

A. NextWave 

The assignors in this transaction are NextWave Personal Communications Inc. (‘“PCI’’) 
and NextWave Power Partners Inc (“NPPI”). NPCI holds C block PCS licenses obtained in 
connection with FCC Auctions 5 and 10, and NF’PI holds D, E, and F block PCS licenses 
obtained in connection with FCC Auction 11. NPCI is a direct wholly-owned subsidiary of 
NextWave Telecom lnc (“NTI”). NTI was formed in 1995 to provide PCS services, including 
high-speed Internet access, to consumer and business markets, NextWave Power Partners, which 
holds a 100 percent interest in NPPI, also is a wholly-owned subsidiary of NTI. An FCC Form 
602 providing ownership information for NTI and its subsidianes is on file with the Commission. 

B. Cingular 

The assignees in this transaction are. BellSouth Mobility LLC, BellSouth Personal 
Communications, LLC, Corpus Cbristi SMSA Limited Partnership, Florida Cellular Service, 
LLC, Houston Cellular Telephone Company, L.P, Pacific Bell Wireless Norihwest, LLC, Pacific 
Telesis Mobile Services, LLC, SBC Wireless LLC, Southwestern Bell Mobile Systems, LLC, and 
Southwestern Bell Wireless, LLC. All assignees are direct or indirect wholly-owned subsidiaries 
of Cingular. Cingular, a nationwide commercial wireless carrier, is jointly owned by SBC 
Communications Inc. and BellSouth Corporation. Cingular’s qualifications to hold licenses are a 
matter of public record As the Commission is aware, Cingular has the technical and operational 
expertise to hold and control FCC licenses and is financially qualified and has adequate resources 
to undertake and consummate the transaction. FCC Form 602s providing ownership information 
for Cingular and its wholly-owned affiliates are on file.’ 

See, e g , Applications of SBC Communrcarlons, Inc and BellSouth C o p ,  15 FCC Rcd 25459,25463, 
25466 (WTBIIB 2000). 

Based on the prior guidance from the Wireless Telecommunications Bureau, the Form 602 for Cingular 
satisfies the ownership reporting requirements of Sections 1 919 and I 21 12(a) of the Commission’s rules 
for the assignees that are wholly-owned subsidiaries of Cingular. See 47 C F R. $8 1.919, I 21 12(a); see 
also Wireless Telecommunicatrom Bureau Answers Frequenrly Asked Quesiions Concemlng Reporting Of 
Ownership Injormatron on FCC Form 602, Publrc Norice, 14 FCC Rcd 8261,8264-65 (WTB 1999). 
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The proposed transaction involves the sale and assignment by NextWave of all of its 
rights and interests in (i) 10 or 20 MHz of spectrum to be disaggregated from twenty C Block 
PCS licenses acquired by NPCI in FCC Auctions 5 and IO, and (ii) fourteen 10 M H z  F Block 
PCS licenses acquired by NPPI in FCC Auction 11 (these thirty-four licenses are collectively 
referred to herein as the “Designated Licenses”). In only two markets would 20 M H z  be 
disaggregated, and Cingular will not hold more than 45 MHz in any of the markets post- 
consummation. The precise spectrum proposed for assignment is set forth below by application. 
Applications for the partial assignment of C Block licenses are listed first (grouped alphabetically 
by assignee), followed by applications for the full assignment of F Block licenses (also grouped 
alphabetically by assignee), as follows: 

Application I (ULS File No. 0001461949) (Lead Application). 
Next Wave Personal Communications lnc to BellSouth Personal Communications, LLC. 

Partial Asszgnmenf from 

Application 2 (ULS File No. 0001462008). 
Communications Inc. to Corpus Chrzsti SMSA Limited Partnership. 

Partial Assignment from Next Wave Personal 

Application 3 (ULS File No, 0001462060). 
Communications Inc. to Florida Cellular Service, LLC. 

Partial Assignment from Next Wave Personal 
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Application 4 (ULS File No. 0001462065) 
Communications Inc. to Houston Cellular Telephone Company, L.P. 

Partial Assignment from Next Wave Personal 

Application 5 (ULS File No. 0001462358) 
Communications Inc. to Pacific Bell Wireless Northwest, LLC. 

Partial Assignment from Next Wave Personal 

Applicaiion 6 (ULS File No. 0001 462360). 
Communications lnc to Pacific Telesis Mobile Services, LLC. 

Partial Assignment from Next Wave Personal 

Applicaiion 7 (ULS File No. 0001462372) 
Communications Inc. to Southwestern Bell Mobile Systems, LLC. 

Partial Assignment from Next Wave Personal 
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KNLH209 basVegas,NV BTA245 F 
KNLH207 bacrarnenio, CA BTA389 F 
KNLHZOO ban Francisco, CA BTA404 F 

Application 8 (ULS File No. 0001462378). 
Communications lnc. to Southwestern Bell Wireless, LLC. 

Partial Assignment from Next Wave Personal 

10 1890-1895,1970-1975 1 04/28/97 10000963133 I 04/21/03 
10 1890-1895,1970-1975 I 04/28/97 1oooO972972 I 04/21/03 
10 1890-1895,1970-1975 I 04/28/97 10000936562 I 04/21/03 

KNLF696 boplin, MO I BlA22O I C3 I IO I 1895-1900, 1975-1980 I 01/03/97 1OOOO7536221 04/21/03 
KNLF679 bpringfield,MO I BTA428 I C3 I IO 11895-1900, 1975-19801 01/03/97 100007537061 04/21/03 
KNI.F691 bemple, TX I BTA441 I C3 I 10 1 1895-1900, 1975-1980 1 01/03/97 100007538071 04/21/03 

Application 9 (ULS File No. 0001462417). Full Assignment from NextWave Power Partners 
lnc. to BellSouth Mobiliw LLC. 

Application IO (ULS File No, 0001462499). Full Assignment from Next Wave Power Partners 
Inc. to Pacifk Telesis Mobile Services, LLC. 

Application 11 (ULS File No, 0001462500) Full Assignment from Next Wave Power Partners 
lnc. to SBC Wireless LLC 
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Application 12 (ULS File No. 0001462559). Full Assignment from NextWave Power Partners 
lnc. to Southwestern Bell Mobile Systems, LLC. 

Application 13 (ULS File No. 0001462570) Full Assignment from NextWave Power Partners 
lnc. to Southwestern Bell Wireless, LLC. 

License’ 4: S-&.’:$. ‘B$d-O 
Grsql. BuWOo$ 

Markel BTA Block Mnz Date Filc’N<mlkr Nope rant 
KNI.HZ03 ballas, TX U l A l O I  F 10 18901895, 1970-1975 1 0677~97 0000963156 04/21.03 

As shown in the tables above, each of the Designated Licenses was granted more than five years 
ago, and the relevant five-year construction requirements of Section 24.203 of the Commission’s 
rules have been satisfied with respect to each of the Designated Licenses Thus, assignment of 
the Designated Licenses i s  not restncted and the reporting requirements contained in Section 
1.21 1 l(a) are inappli~able.~ 

The Purchase Agreement between NextWave and Cingular calls for the Designated 
Licenses to be assigned to Cingular “free and clear of all Encumbrances” in exchange for $1.4 

The Commission’s Universal Licensing System shows all of the listed five-year construction notifications 
as having been timely filed and granted With respect to the disaggregated C Block PCS specwm for 
which a ten-year benchmark is also applicable, the disaggregatee will be responsible for meeting the ten- 
year construction benchmark for the disaggregated spectrum See 47 C.F.R. $ 5  24 203(a), 24.714(e)(2). 
The disaggregator thus remains responsible for meeting the ten-year construction benchmark in the 
spectrum i t  retains. The parties have chosen Option 3 in response to Question 7 of the Schedule B to 
represent this scenario based upon prior guidance from FCC staff. The parties request that the Commission 
issue a new call sign for each license comprising disaggregated C Block spectrum 

See 47 C.F R $$  I 21 1 l(a), 24 839(a)(1)(6), see also Norrhcoasr Cornrnunrcorrons, LLC and Cellco 7 

Paimershrp d b h  Verrzon Wireless, 18 FCC Rcd 6490,6492-93 7 7 & n 19 (WTBiCWD 2003) 
(“Norrhcoasr- VZW Order”) 
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billion (the “Purchase Price”).’ At the same bme the Purchase Agreement was executed, 
NextWave, the United States Government (on behalf of the Commission), the DIP Lender and the 
NextWave Creditors’ Committee entered into the Term Sheet. Both the Purchase Agreement and 
the Term Sheet call for Cingular to pay, upon the consummation of the proposed transaction and 
subject to the FCC’s approval of this application, a portion of the $1.4 billion Purchase Price for 
the Designated Licenses (the sum of $714 million (the “FCC Direct Payment”)) directly to the 
U.S. Treasury, for the benefit of the FCC, on behalf of NextWave in full satisfaction of all claims 
of the FCC relating to the Designated Licenses. Under the Term Sheet, at that time, NextWave 
on the one hand, and the FCC and the United States Government on the other, will grant to each 
other mutual general releases from any and all claims relatmg to the Designated Licenses? 

As noted above, the United States Department of Justice bas approved the Term Sheet in 
its entirety, including (I) the release of the Commission’s claims against NextWave and the 
acceptance of the FCC Direct Payment in full satisfaction of all claims the United States may 
have related to the Designated Licenses, including but not limited to any claims for debt related to 
such licenses and (a) the release by NextWave and its creditors of any claims they may have 
related to such licenses. In addition, as contemplated in the Purchase Agreement, the Bankruptcy 
Court has approved both the sale of NextWave’s rights and interests in the Designated Licenses 
on the terms set forth in the Purchase Agreement and the agreements and settlements made in the 
Term Sheet, including the payment of the FCC Direct Payment to the U S .  Treasury in full 
satisfaction of all claims of the U S .  Government (including the FCC) relating to the Designated 
 license^.'^ In the Bankruptcy Sale Order, the Bankruptcy Court found that “[a]pproval at this 
time of the Purchase Agreement and the FCC Term Sheet and the consummation of the 
transactions contemplated thereby is in the best interests of Debtors, their creditors and their 
estates.”” Thus, both the Department of Justice and the Bankruptcy Court have approved the 
Term Sheet and concurred with the determination represented thereby that the FCC Direct 
Payment is an acceptable resolution of all amounts due for the Designated Licenses. 

The term “Encumbrance” IS defined in the Purchase Agreement as follows: “any lien (including, without 
limitation, any tax lien), claim, Interest, charge, security interest, lease, mortgage, pledge, easement, nght 
of use, first oiTer or first refusal, conditional sale or other title retention agreement, defect in title, covenant 
or other restnction of any kind, other than those conditions imposed upon licenses and licensees generally 
by the Communications ACI and the FCC’s rules, regulations and policles promulgated thereunder. For the 
avoidance of doubt, any and all amounts owed to any Governmental Body payable under or in connection 
with applicable law, including, but not limited to, all payments payable under or in connection with 47 
C F R $5 1.21 1 1  and 24.714, to the extent not satisfied in full at or pnor to the Closing, shall constitute m 
‘Encumbrance ”’ 

8 

See Term Sheet at 3(a), 3(b) 

lo See Bankruptcy Sale Order at ny 10, 17, 19, Ordenng Clauses 

See Bankruptcy Sale Order at 7 12 i l  
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IV. COMMISSION APPROVAL OF THE PROPOSED TRANSACTION IS IN THE 
PUBLIC INTEREST 

Under Section 310(d) of the Communications Act of 1934, as amended, the Designated 
Licenses may not be assigned unless the Commission finds “that the public interest, convenience 
and necessity will be served thereby ” I 2  As demonstrated below, the requisite finding can be 
easily made in this case. 

In evaluating assignment applications under Section 3 lO(d), the Commission must 
determine that the proposed assignee is qualified to hold Commission licenses, but it does not re- 
evaluate the qualificat~ons of the assignor “unless issues relating to its basic qualifications have 
been designated for hearing by the Commission or have been sufficiently raised in petitions to 
warrant designation for hearing.”” Although NextWave’s qualifications have been the subject of 
challenges at various times, none of these challenges has ever given rise to a hearing designation 
order, and all have either been dismissed or withdrawn.14 Moreover, the Commission has 
determined that NextWave is qualified to be a Commission 1icen~ee.I~ Thus, there is no question 
that NextWave possesses the qualifications necessary to hold the Designated Licenses. 

1247U.S.C. 5 310(d). 

I’ Northcoast-VZW Order, 18 FCC Rcd at 6492 7 5 (citing VoiceStream Wireless Corporation. PowerTel, 
Inc andDeutsche Telekom AG, 16 FCC Rcd 9779,9790 7 19 (2001); Vodafone AirTouch, Plc, andBell 
Atlantic Corporation, 15 FCC Rcd 16507,16513 7 14 (WTB and 1B 2000); Pacific Wireless Technologies, 
Inc and Nextel of Cal$omia, Inc., 16 FCC Rcd 20341,20343 7 7 (WTB 2001), Motorola, Inc., 16 FCC 
Rcd 8451, 8455 7 7 & 11.23 (WTB 2001) (and additional citations therein)). 

See Wireless Telecommunications Bureau Commercial Wireless Division Approves Settlement Request 14 

and Dismisses Two Applications for Review, Public Notice, 18 FCC Rcd 10634 (WTB/CWD 2003) 
(dismissing applications for review filed by Antigone Communicat~ons Limited Partnership and PCS 
Devco, Inc ); T-Mobile USA, Inc., Request to Withdraw Certain Pleadings, Letter from Linda C Ray, 
Deputy Chief, WTB/CWD Policy &Rules Branch, to Robert A. Calaff, Senior Corporate Counsel - 
Governmental & Industry Affairs, T-Mobile USA, Inc., I8 FCC Rcd 7042 (WTB/CWD/PRB 2003); 
NextWave Personal Communications lnc and NextWave Power Partners lnc , Letter from Linda C. Ray, 
Deputy Chief, WTB/CWD Policy & Rules Branch, to John T. Scott, 111, Vice President and Deputy 
General Counsel, Venzon Wireless, I8 FCC Rcd 7039 (WTBICWDIPRB 2003), Request of Alaska Native 
Wireless, L.L.C for Approval to Withdraw Certain Pleadings, Letter from Linda C. Ray, Deputy chief, 
WTBiCWD Policy & Rules Branch, to Michele C Farquhar, Esq., 18 FCC Rcd 7036 (WTBICWDIPRB 
2003) In addition, the Wireless Telecommunications Bureau and International Bureau jointly found in a 
recent order that NextWave has complied with licensing conditions relating lo Its foreign ownership. See 
Next Wove Personal Communicaiions Inc , 18 FCC Rcd 14487 (WTB and IB 2003) 

I s  See Wireless Telecommunicarions Bureau Announces Conditional Grant Of Broadband Personal 
Communications Services Entrepreneurs’ CBlock Licenses To Next Wave Personal Communicalions, Inc. - 
Find Down Payment due by January I O ,  1997. Public Notice, DA 97-12 (WTB rel. Jan 3, 1997); 
Applications of Next Wove Personal Communications Inc. for  Various C Block Broadband PCS Licenses, 
12 FCC Rcd 2030 (WTB 1997), see also Next Wave Persona/ Communications lnc., 18 FCC Rcd 14487 
(WTB and IB 2003) 
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As noted above, Cingular is a licensee in good standing and its qualifications to hold 
Commission licenses are a matter of public record.16 Therefore, there is no question that Cingula 
possesses the qualifications needed to have the Designated Licenses assigned to it, 

The Proposed Transaction Would Further the Public Interest. A. 

Commission approval of the proposed transaction will promote the public interest in three 
principal ways First, by enabling the Designated Licenses to be assigned to Cingula out of 
bankruptcy, the Commission will allow spectrum that has been the subject of litigation for over 
five years to be quickly put into general commercial use to benefit wireless consumers.” Second, 
in the markets in which Cingular currently holds no spectrum, the proposed transaction will 
expand its national footprint” and add a competitor to the market, giving consumers increased 
choice among wireless competitors and access to the wide array of state-of-the-art voice and data 
products and services that Cingular offers. Third, in markets where Cingula currently offers 
service, the proposed transaction will allow Cingular to expand its network capacity and services. 
By easing spectrum constraints in these markets, Cingular will be able to achieve operational 
efficiencies and offer a more robust range of services to meet the needs of new and existing 
 subscriber^.'^ 

The BTAs involved in this transaction cover a population of approximately 83 million 
and include many of the largest metropolitan areas in the United States, including Los Angeles, 
Chicago, Boston, Atlanta, Washington, Dallas, Houston, San Diego and San Francisco. Although 
NextWave has satisfied the relevant construction benchmarks for the Designated Licenses, it is 
reorganizing under bankruptcy protection and is awaiting completion of that reorganization to 
expand its network operations. Cingular is a nationwide carrier with substantial experience in the 
wireless industry and has the necessary resources to use the spectrum in its commercial 
operations immediately. The public will therefore realize more immediate benefit from use of the 
spectrum through its deployment by Cingular into full commercial operations. In addition, 
assignment of the Designated Licenses will not affect NextWave’s continued operation of its 
wireless networks in markets where it retains licenses, and will facilitate its plans to expand its 
operations in those markets. 

l6 See supra Section 1 1 . ~  

Moreover, by enabling the panies to consummate the court-approved bankruptcy sale for the benefit of I1 

creditors, grant of these assignment applications will funher “the equitable purposes of the Federal 
Bankruptcy Act ” See Space Sration Sysrem Licensee. Inc andlridium Cansrellation LLC, 1 1  FCC Rcd 
2271, 2289 1 4 4  (1B 2002) (“Space Station-Iridium Order”) As noted above, in the Bankruptcy Sale 
Order, the Bankruptcy Coun found approval of the Purchase Agreement and Term Sheet to be in the best 
interests ofNextWave, its creditors (Including the U S government) and its estate. See supra note 11 and 
accompanying text. 

7he Commission has already determlned that the goal of nationwide service is in the public interest. see. I 8  

e g , Annual Reporr and Analysis ofcompetirive Market Condirions with Respect to Commercial Mobile 
Services, Fij?h Report, I5 F C C R. 17660, I7669 (2OOO). 

l 9  See Norrhcoast-VZW Order, 18 FCC Rcd at 6493 1 I O  
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As shown in Attachment 1, Table 1, the spectrum to be acquired largely overlaps with 
Cingular’s existing licenses with the exception of two markets, the Portland, Maine BTA and the 
Salisbury, Maryland BTA, as well as nearly twenty counties in other BTAs where Cingular does 
not currently hold spectrum.20 By allowing Cingular to expand its nationwide footprint into these 
areas, the proposed transaction will increase consumer choice; a new facilities-based competitor 
will be entering those markets” This expansion also will take advantage of Cingular’s 
nationwide economies of scale and scope such as greater purchasing and billing system 
efficiencies, reductions in roaming costs, and reductions in common expenses. 22 

In Cingular’s existing markets, the additional spectrum to be acquired in the proposed 
transaction will enhance Cingular’s ability to be a more effective competitor and further its 
deployment of advanced wireless (or 3G) services. Integrating NextWave’s spectrum into 
Cingular’s existing network would enable Cingular to increase its system capacity, better 
accommodate its overall growth, and provide additional products and services to the public.23 It 
will also facilitate Cingular’s overlay of GSWGPRS over its network. 

B. 

The proposed transaction will have no anticompetitive effects. It will neither cause an 
aggregation of spectrum that would pose an anticompetitive risk nor reduce actual competition in 
any market. 

The  Proposed Transaction Creates No Competitive Harm. 

1. Spectrum Aggregation 

Cingular proposes to acquire 10 or 20 MHz of PCS spectrum in thirty-four BTAs. In 
twenty of these BTAs, NextWave will disaggregate and partially assign C Block spectrum to 
Cingular and will retain the remainder of its spectrum holdings. In the other fourteen BTAs, 
NextWave will assign F Block licenses encompassing 10 MHz of PCS spectrum. AS shown in 
Attachment 1, Table 1, the transaction will not create any new or unresolved overlaps in 

Importantly, in the Hagerstown, MD, Manchester, NH, and El Paso, TX BTAs, Cingular holds licenses 
covering only the rural counties in these markets and not the major population centers Cingular also does 
not control any spectrum in the Portland, OR BTA but has included the spectrum held by Salmon PCS for 
purposes of the overlap analysis because Cingular holds a greater-than-] 0-percent ownership interest in this 
entity. See Attachment 1, Table 1 

Cingular uses TDMA and GSM networks to deliver high quality digital voice, messaging, and data 
products and continues to improve its service offerings through the deployment of next-generation network 
technologies. As recently noted by the Commission, Cingular has deployed GSMIGPRS covering 50 
percent of its POPS and plans to reach 90 percent during 2003, and 100 percent in 2004 Cingular also 
plans to launch service over EDGE networks in selected markets dunng the third quarter of 2003. Annual 
Reporr and Analysis of Comperrrive Marker Condirions wilh Respect lo Commercial Mobile Services, WT 
Docket No. 02-379, Eighrh Reporr, 18 FCC Rcd 14783,n 74 (2003) 

22 Eighrh Report at 1 4 1  

21 

The Commission recently recognized the public interest benefits that result froin increased system 23 

capacity See, e g., Norrhcoas-VZW Order, 18 FCC Rcd at 6493 7 10 
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Cingular’s ownership interests that implicate the former 5 5  MHz Commercial Mobile Radio 
Services (“CMRS”) spectrum ~ a p . 2 ~  

With the exception of certain counties in the El Paso, Texas and Springfield, Missouri 
BTAs in which Clngular will hold 45 MHz of spectrum post-consummation, Cingular will hold 
35 h4Hz or less in the markets subject to this transaction post-consummation. In the Portland, 
Maine BTA and the Salisbury, Maryland BTA, there will not be any overlap because Cingular 
does not hold any spectrum in these two markets. In several of the BTAs, there are specific 
counties in which Cin ular is not authorized, and the transaction also will not result in any 
overlaps in these areas ’’ Because Cingular will hold far less than thirty percent of the spectrum 
available to support mobile telephony in an given area, the transaction will not threaten 
competitive harm in the spectrum input market. y6 

2. Number of Competitors 

The overall number of competitors will remain the same in nineteen of the twenty 
markets that involve partial assignments. One partial assignment will even allow Cingular to 
enter the Portland, Maine BTA, thereby adding a facilities-based competitor to that market. 
Moreover, by strengthening NextWave’s ability to complete its bankruptcy reorganization, the 
transaction will enhance NextWave’s ability to expand its operations and compete in the markets 
where it will retain spectrum. 

In the other fourteen markets where NextWave proposes to assign all I O  MHz of its F 
Block spectrum to Cingular, competition will not be diminished. The number of competitors in 
the Salisbury, MD BTA will not be affected adversely because Cingular does not hold any 
spectrum in this market. The transaction will allow a nationwide carrier to enter this market. In 
the other thirteen BTAs, an estimated 6-9 competitors will remain following consummation, 
including Cingular These competitors include well-established national and regional operators 
that will ensure a high degree of competition in these marketsz’ Moreover, the transaction will 
not affect the number of currently active competitors in any of the markets involved given the fact 
that NextWave currently has limited operations and trial (non-paying) customers III these 

See 47 C F.R 5 20.6(a), (0, Attachment 1,  Table 1 24 

25 See Attachment 1, Table 1 

26 See 2000 Biennial Regularory Review Spectrum Aggregarion Limirs for  Commercial Mobile Radio 
Services, WT Docket No. 01-14, Report and Order, 16 F C.C.R 22668,22707 7 67 (2001); see also 
Norrhcom-VZW Order, I8 FCC Rcd at 6493-94 fl9-14 (finding no undue anticompetitive harm in a 
carrier holding 5 5  MHz or less in any given market being acquired) 

27 See Attachment 1,  Table 2, see also Norrhost-VZW Order, 18 FCC Rcd at 6493-94 7 12 (finding that, 
with six competitors operating m an area, a transaction will result in no harm to rates and/or service), 
Wireless Telecommunicarions Bureau Grants Consenr for the Assignment of Licenses 10 AT&T Wireless 
Services, lnc , Cingular Wireless LLC, Meriwerher Communicorrons LLC, and Skagir Wireless, LLC. 
Public Norice, 18 FCC Rcd 9975 (WTB 2003) (approving transaction that resulted in the elimination of an 
actual competitor where five actual competitors remained In the market) 
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markets.” For all the reasons stated above, the proposed transaction should raise no competition 
concerns for the Commission. 

V. REQUEST FOR A STATEMENT REGARDING, OR WAIVERS OF, SECTIONS 
1.2111 AND 24.714 OF THE COMMISSION’S RULES 

A. Background 

A portion of the $1 4 billion Purchase Price in the proposed transaction (i.e., the FCC 
Direct Payment of $714 million) will be paid directly to the FCC in full satisfaction of 
NextWave’s debt to the government relating to the Designated Licenses. The amount of the FCC 
Direct Payment was determined through arms’-length negotiations between NextWave and the 
Commission, which led to the execution of the Term Sheet resolving their respective claims 
relating to the Designated Licenses.29 As such, the FCC Direct Payment reflects a negotiated 
settlement between the Commission and NextWave as to claims regarding the Designated 
Licenses. As noted above, the Term Sheet (including the amount of the FCC Direct Payment) has 
been approved both by the U S Department of Justice under the Debt Collection Improvement 
Act3’ and by the Bankruptcy Court. Under the Purchase Agreement, certain conditions must be 
satisfied before Cingular will be required to perform its obligation to consummate the proposed 
transaction?’ Among these is a condition that the Commission’s approval of these applications 
either “(a) waive the full payment requirements and all other conditions under 47 C.F.R. 6 1.21 11 
and 4 24.714, subject to delivery of the FCC Direct Payment as contemplated in this Agreement 
(including the timing for such FCC Direct Payment), or (b) state that delivery of the FCC Direct 
Payment as contemplated in this Agreement (including the timing for such FCC Direct Payment) 
constitutes full payment, and satisfies all conditions, required under 47 C.F.R. 5 1.2 11 1 and 5 
24.714, , , ,“32 

The Applicants respectfully request that the Commission, as part of its approval of the 
instant applications, either grant waivers of Sections 1 21 11 and 24.714 of its rules to the extent 

See Norrhcoasr-VZW Order, 18 FCC Rcd at 6493 7 I I (“In forty ofthe forty-one BTAs in which Venzon 18 

Wireless currently provides services, Northcoast has no customers and is engaged in no marketing efforts. 
Thus, there will be no loss ofan actual competitor in these areas.”). 

See Bankruptcy Sale Order at 7 I5 19 

Authority to approve forgiveness of debt owed to the government where the forgiveness exceeds 30 

$100,000 resides with the Justice Department under the Debt Collection lmprovement Act See 31 U S.C. 
53711 and31 C.FR 5902.1 

’I See Article VI1 of the Purchase Agreement 

” Section 7 3 ofthe Purchase Agreement. The phrase “the timing for such FCC Direct Payment” refers to 
Purchase Agreement’s contemplatlon that the payment will be made on the date of the closing ofthe 
transaction, which will be no more than ten (10) business days after the fulfillment or waiver ofthe 
Applicants’ respective conditions to closing set forth in Articles VI1 and VI11 ofthe Purchase Agreement. 
Among these conditions is that the Commission’s order approving these applications has become a Final 
Order (as defined in Section 1 I 3 of the Purchase Agreement) 
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such waivers are necessaly to legally consummate the proposed transaction, or explicitly state 
that delivery of the FCC Direct Payment as contemplated in this Agreement (including the timing 
for such FCC Direct Payment) constitutes full payment, and satisfies all conditions, required 
under Sections 1.2111 and 24.714 If the Commission determines that waivers are needed, the 
Applicants submit that the requested waivers are fully justified under Section 1.925(b)(3) of the 
Commission’s rules and the applicable precedent as shown below. 

B. 

Because the Commission offered an installment financing program to “entrepreneurs” 
who were eligible to bid on C and F Block PCS licenses, it also adopted rules to prevent “unjust 
enrichment” if these entrepreneurs were to resell those licenses.” These unjust enrichment rules 
are now codified in Section 1.2111 of the Commission’s ~ l e s . 9 ~  Section 1.2lll(c)(l) of the 
Commission’s rules states: 

The Applicable Rules and Waiver Standards 

If a licensee that utilizes installment financing under this section seeks to assign 
or transfer control of its license to an entity not meeting the eligibility standards 
for installment payments, the licensee must make full payment of the remaining 
unpaid pnncipal and any unpaid interest accrued through the date of assignment 
or transfer as a condition of approval?’ 

The Commission pennits CMRS licensees to partition their licensed service areas and to 
disaggregate spectrum,’6 and in the proposed transaction, NextWave would disaggregate to 

Implementation ofSecrion 3096) ofrhe Communications Act - Competitive Bidding, PP Docket NO. 93- 33 

253, SecondReport and Order, 9 FCC Rcd 2348,2384-85 77 2 10-1 5,2394-95 
(“Competitive Bidding Second R&O”) 

34 The Applicants believe that the only payments applicable here are those under Section 1.2 11 I(c) relating 
to installment financing In certain circumstances, the Commission requires the repayment of bidding 
credits utilized by entrepreneurs who seek to assign or transfer control of C and F Block licenses See 41 
C.F R $1  21 1 I(d). The C Block spectrum at issue here is exempt from bidding credit repayment because It 
was awarded in FCC Auctions 5 and I O  See Amendment ofthe Commission’s Rules Regarding lnslaiiment 
P a p e n r  Financing for Personal Communications Services (PCS) Licenses, I5 FCC Rcd 16266, 16290-91 
(2000). Moreover, under Section 1 21 I l(d)(2), the amount of any bidding credit repayment is determined 
by the “year of the license term’’ in which the transfer takes place Because each of the Designated 
Licenses has already passed the five-year mark in its license term, no repayment ofbidding credit i s  due 
here. See 47 C F.R 5 I 21 I l(d)(Z)(i)(E), Finally, the FCC Direct Payment, as agreed to in the Term Sheet, 
represents full payment of all amounts owed to the government relating to the Designated Licenses. 

258-65 (1994) 

47 C.F R. 5 1 21 1 I(c)(l) Because the rule calls for an interest calculation to be made “through the date 35 

of assignment,” the Commission typically conditions its approval “upon MI payment of any required 
unjust enrichment payments on or before the consummation date 
7 16; Applicatzons of Chadmoore Wireless Group, lnc and Various Subsidiarres ofNexrel 
Commumcations, Inc., 16 FCC Rcd 21 105,21113 

36 

. ” See, e g , Northcoast-PZWOrderat 

23 (WTB 2001). 

See 47 C F R 5 24 714, Geographic Parrilioning andSpecrnrm Disaggregation by Commercial Mobrle 
Radio Services Licensees andlmplemeniation of Section 257 ofrhe Communicarions Acl - Eliminatron Of 
Morket Barriers, WT Docket No. 96- 148, Report and Order and Further Notice of Proposed Rulemaking, 
11FCCRcd21831 (1996). 
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Cingular 10 or 20 MHz of spectrum from twenty C Block PCS licenses. Two different unjust 
enrichment rules, which are generally consistent in their intent, appear to apply to disaggregations 
of PCS spectrum: 

Section 1.2111(e)(l) of the Commission’s rules provides, in pertinent part, that 
“[l]icensees making installment payments, that . . . disaggregate their spectrum to 
entities not meeting the eligibility standards for installment payments, will be subject 
to the provisions concerning unjust enrichment as set forth in this section?’ 

Section 24 714(c)(2)(ii) requires that “[tlhe . . , disaggregatee shall, as a condition of 
the approval of the partial assignment application, pay its entire pro rata amount 
within 30 days of Public Notice conditionally granting the partial assignment 
application. Failure to meet this condition will result in a rescission of the grant of 
the partial assignment application.”’* 

Despite Section 1.21 1 l(e)’s clear indication that unjust enrichment payment obligations relating 
to disaggregations are within the ambit of Section 1.2111, Section 24.714 of the Commission’s 
rules employs somewhat different provisions to require payments if PCS spectrum is 
disaggregated to non-entrepreneurs. 

The Designated Licenses were granted to NextWave in January, April and June 1997, 
under the Commission’s installment payment program. The unpaid principal remaining on the 
pronnssory notes applicable to the Designated Licenses is approximately $687 million.39 The 
FCC Direct Payment is more than sufficient to cover that entire principal amount. NextWave’s 
bankruptcy and the attendant litigation have made the determination of the amount that may be 
due for the Designated Licenses unclear. In addition, the uncertainties inherent in bankruptcy 
proceedings and in resolving this amount absent the Term Sheet make it impossible to predict the 
total amount that the Commission would recover if the resolution of the amount of debt owed 
were determined and addressed in connection with NextWave’s eventual plan of reorganization. 
It is, however, clear that in agreeing to accept the FCC Direct Payment (as determined in the 
Term Sheet) in resolution and satisfaction of all claims regarding the Designated Licenses, the 
government is agreeing to receive an amount that may vary from the amount that might otherwise 
be determined to be payable under Sections 1.2111 and 24.714 in less unique circumstances. 
Thus, the Applicants respectfully request that the Commission, as part of its approval Of the 
instant applications, either grant partial waivers of Sections 1.211 1 and 24.714 of its rules to the 
extent such waivers are necessary to legally consummate the proposed transaction, or, UI the 
alternative, explicitly state that delivery of the FCC Direct Payment as contemplated in this 
Agreement (including the timing for such FCC Direct Payment) constitutes full payment, and 
satisfies all conditions, required under Sections 1 21 11 and 24.714. 

”47C.FR.$ l.Zlll(e)(l). 

47 C F.R. 5 24 714(c)(Z)(ii) 

39 The outstanding principal balance owed wlth respect to the C Block licenses from which spectrum 1s 
proposed to be disaggregated has been apporlloned in accordance with Section 24.714(c)(l) of the 
Commission’s rules. 

http://47C.FR
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In general, Commission rules may be waived upon a showing that there is “good cause” 
to do Waiver is appropriate if special circumstances warrant a deviation from the general 
rule, and such deviation would better serve the public interest than would strict adherence to the 
general rule!’ Circumstances that would justify a waiver include “considerations of hardship, 
equity, or more effective implementation of overall policy.’” Waiver IS also appropriate if the 
relief requested would not undermine the policy objective of the rule in question and would 
otherwise serve the public intere~t.‘~ For PCS and other wireless providers, Section 1.925 of the 
Commission’s rules codifies these general principlesq4 

The courts require that the Commission, when determining whether to grant a request to 
waive its rules, take a “hard look” at the request to ensure that a rule that generally serves the 
public interest is not rigidly applied where doing so in a particular case would not be in the public 

As demonstrated below, the “particular facts” in this case would make strict 
application of Sections 1.21 I 1  and 24.714 “inconsistent with the public interest,’’6 therefore 
waiver of these rules is appropriate. 

C. The Commission’s Standards for Granting Rule Waivers Are Satisfied in 
the Circumstances Presented Here. 

As shown below, in the unique circumstances presented here, the requested waiver is 
justified under Section 1.925@)(3)(ii) of the Commission’s rules because rigid application of the 
unjust enrichment rules would be contrary to the public interest 

The settlement memorialized among the FCC, NextWave, the DIP Lender and the 
NextWave Creditors’ Committee in the Term Sheet makes possible the crucial first step toward 
resolving NextWave’s complicated bankmptcy proceedings and the government’s claims 
regarding NextWave’s licenses. This settlement will allow Cingular to acquire all of NextWave’s 
rights and interests in the Designated Licenses, free and clear of all Encumbrances (as defined in 
the Purchase Agreement), which in turn will allow valuable PCS spectrum to be quickly put into 

“See47 CF.R $1 3,seealso WAITRadrov FCC,418F2d 1153(D.C.C1r. 1969)(“WAlTRadra“); 
Norrheasf Cellular Tel Co v FCC, 897 F.2d I166 (D.C Cir. 1990) (“Northeast CeMa?‘). 

41 Nor~heast Cellular, 897 F 2d at 1166. 

42 WAITRodio,418F,Zdat 1159 

See rd, 418 F 2d at I157 

Section I 925(b)(3) states that the Commission may grant rule waivers “if it is shown that (1) the 14 

underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant 
case, and that a grant of the requested wawer would be in the public Interest; or (11) m view of unique or 
unusual factual circumstances of the Instant case, appllcation of the ruleis) would be inequitable, unduly 
burdensome or contrary to the public Interest, or the applicant has no reasonable alternative ” 4 1  C F.R 
5 1925(b)(3) 

“See WAITRadro, 413 F 2d ai 1157 

‘‘ Norrheasf Cellular. 897 F 2d at 1 166 
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use for the general benefit of the public. In addition, the FCC Direct Payment, determined 
through negotiation of the Term Sheet, (i) represents a definite recovery for taxpayers of more 
than the aggregate @ro rata) unpaid balance of the original amounts bid for the spectrum by 
NextWave and (ii) avoids the uncertainties inherent in having the government’s and NextWave’s 
claims relating to the Designated Licenses resolved through the bankruptcy process. However, 
neither the Term Sheet nor the proposed transaction can be effectuated without Commission 
approval of the instant application in its entirety. As demonstrated below, the requested partial 
waivers of the unjust enrichment payment rules are fully justified under Section 1.925@)(3)(ii) 
and should be granted. 

1. Rigid Application of the Unjust  Enrichment Rules Would Be 
Contrary to the Public Interest in These Circumstances. 

a. The circumstances here are  unique. 

The circumstances surrounding NextWave and the proposed transaction are unique. The 
case has involved regulatory, judicial and legislative proceedings spanning more than seven years 
before the FCC, a federal bankruptcy court, a federal district court, two U.S. Courts of Appeals, 
the United States Supreme Court, and the U.S. Congress. In and of itself, this history 
demonstrates the unique nature of the circumstances giving rise to these applications. 

Furthermore, the facts of NextWave’s history are unique In FCC Auctions 5 and 10, 
which concluded in May and July 1996, respectively, NextWave was declared the high bidder for 
63 C Block PCS  license^.^' NextWave was also the high bidder for 27 F Block licenses put up 
for bid in FCC Auction 11, which concluded in January 1997.48 After addressing challenges to 
NextWave’s qualifications, the Commission issued C Block licenses to NextWave in January 
1997, subject to compliance with certain  condition^.^' Subsequently, difficulties in raising 
needed capital led holders of C Block licenses to seek modification of their payment structures 
from the Commission?’ The Commission suspended interest payments on C Block licenses on 
the first date that such payments would have been due from NextWave, and (with Department of 
Justice approval) subsequently offered all C Block licensees a variety of options for 

I’ Entrepreneur’s C Block Auclion Closes FCC Announces Winning Bidders in the Auclion of 493 
Licenses to Provide Broadband PCS in Basic Trading Areas, Public Notice, DA 96-716 (rel. May 8,  1996); 
Enrrepreneur’s CBlockReoucrion Closes - FCC Announces Winning Bidders in the Reauction of 18 
Licenses IO Provide Broodband PCS in Basic Trading Areas, Public Notice, 11 FCC Rcd 81 83 (1996). 

48 0, E, andF Block Aucrion Closes - Winnrng Bidders in the Aucrion afJ,479 Licenses To Provide 
BroodbondPCS m Basic Trading Areas, Public Notice, DA 97-81 (rel. Jan. 15, 1997) 

See Wireless Telecommunrcarrons Bureau Announces Condirional Granr OfBroadbond Personal 49 

Communrcairons Servrces Enrreprerteurs‘ C Block Licenses To Next Wave Personal Communicaoons. 1nc.-- 
FznalDown faynenr due b y h n u a v  10, 1997, Public Notice, DA 97-12 (WTB re]. Jan 3,1997); 
Applicorions ofN0;l Wove Personal Communicairons Inc for Various C Block Broadband PCS Licenser, 
12 FCC Rcd 2030 (WTB l997), see also, e g . ,  Radio Station Authorization, KNLF644, File NO. 00203- 
CW-L-96, at 2 (Issued Jan. 3, 1997) 

See Wireless Telecommunications Bureau Seeks Commenr on Broadband PCS C and F Block Insrollmen1 50 

faymen//ssues, Public Notice, 12 FCC Rcd 24230 (WTB 1997) 
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restructuring?’ NextWave sought bankruptcy protection under Chapter 11 on June 8, 1998, the 
effective date of the Commission rules restarting payment obligations.s2 

The ensuing litigation over NextWave’s licenses has undergone complicated judicial 
proceedings, requiring resolution of novel legal issues through rulings by the U S .  Court of 
Appeals for the Second Circuit, the U.S. Court of Appeals for the District of Columbia Circuit, 
and the United States Supreme The issues involved have been the subject of several 
Congressional hearings and a variety of legislative initiatives. Ultimately, m January of 2003, a 
US .  Supreme Court decision resolved a key legal issue and thereby provided finality to the 
lengthy litigation process and the attendant public policy debate?4 

The FCC has recogulzed that as a result of this unique set of circumstances, “Some of the 
most valuable spectrum in the nation” has been the Subject of complex disputes for years.” 
Indeed, because of the litigation, the FCC was unable to award the Auction 35 licenses and 
ultimately permitted the Auction 35 winners to dismiss their long-pending applications. In so 
doing, the FCC noted “the occurrence of a unique situation” where, among other things, spectrum 
was the subject of litigation for  year^.'^ 

” See Amrndmenr o/rhe Commission’s Rulei Regarding lnsrallmenr Poymenr Finoncingfor Personal 
Cammunicariam Services (PCS’ Lice,nsrcr, WT Ducket No. 97-82, SecondReport ond Order, I 2  FCC Rcd 
I6436 (1997), recon , Order on Rmmz,dcraiiun ojrhe Second Reporr ond Order, I 3  FCC Rcd 8345 
(1998),/urrher recon. Second Order on Reconriderorion o/rhe Second Reporr and Order, 14 FCC Rcd 
6571 ( I  999). 

.Y,rWuve Personol Communications. Inc PI a/., 235 B R .  263 (Bank S.D.N.Y 1998). 

See .\‘cxrN’u!e Prrsunol Somniuniiorions. Inc v. FCC ( In  re Nexr Wove Personal Communicotions, Inc.,, 

52 

’3 

241 R.R 311 (S.DN Y.  1999) , rw’dS?00F 3d43(2dCir 1999),cerr denied, NexrWmePenanol 
C6mmunirorions. lnc I ’  FCC, 531 L’ S Y24 (2000); I n  re Nexi Wave Personul Cammunicolions, Inc., 244 
B R 253 (Bankr S D N Y 20UO). rev d, In  re Federal Communrcorrons Commission, 217 F.3d 125 (2d 
Cir 2000). cerr denied. .4’exrWove Personol Commumcurrons, Inc Y .  FCC, 531 U.S 1029 (2000); 
Nexrll’ove Personul Communi<orions lnc Y FCC, 254 F 3d 130 (D C. Cir 2001);  and Federol 
Cummunicorions Commiwun 
litigation was pending, the Cumnlirsion reauciioncd NextWave’s spectrum in “Auction 35” (see Aucrian of 
C and F Black Broodband PCS Li~mnsrv. Public .\‘urice, I5  FCC Rcd 693 (WTB 2000). NaIWove 
Perxmal Communrrarions, Inr and .Vex1 Wave Puwer farmer,  lnc lPeririanfor Reconsiderorion), Order 
on Rccunriderurion, I5 FCC Rcd I7500 (2000); C ond F Block Broadband PCS Aucrian Closes: Winning 
Bidders Anuounced. Public .Nurice, DA 01.21 I (re1 Jan. 29,2001)) and the governmenl entered into a 
settlement (laier terminaled Tor failure IO uhtain implenirniing lcgislation from Congress) with NextWave 
and most of the uinning hidden in the reauciion See Settlement Agreemenl By and Among the United 
Slates of America, the Federal Communications Commission, NextWave Telecom Inc and Ccnain 
Affiliates, and Participating Auction 35 Winning Bidden (No!, 15,200l). 

.$errWave Pmsunol Cammunicorions. Inc., 537 U S. 293 (2003). While 

“Federal Conimunrcarzons Commission v Nexl Wave Personal Communicarions, Inc., 537 U S. 293 
(2003) 

5s Reply Bnef for the Federal Communications Cornmlssion at 3, Federal Communicariam Commission v. 
Next Wave Personal Communrcorions, Inc e r a / ,  535 U S  904 (2002) (No. 01-653). 

J6 Disposirron o/Down Po>jmenr aridPending Applrcarrons by Cerrain Wrnning Brdders in Aucrion NO 3S, 
Requesrslor Refunds o/Down Paymenrs Mode in Aurrlan No 35, WT Docket No 02-276, Order and 
Order on Reconsideranan, 17 FCC Rcd 23354,23362 7 I O  (2002). 
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This “unique situation” - where some of the most valuable spectrum covering much of 
the countly has been subject to a cloud for several years - is highly unlikely to be repeated in the 
fume. Now that the NextWave case has been decided by the Supreme Court, the law relating to 
the treatment of installment payment debt owed by licensees in bankruptcy is much clearer. 
Moreover, the Commission has eliminated the practice of affording installment financing to 
qualifying auction bidders, so licenses will not be awarded in future auctions until the winning 
bidders have made payment of the entire amount of their winning bids5’ 

b. The public interest compels grant of the requested relief. 

The proposed transaction has been structured so that it will not be consummated, and 
Cingular will not make the FCC Direct Payment, unless (1) Cingular is assured that it will be 
assigned clear title to all of NextWave’s rights and interests in the Designated Licenses, without 
any cloud or claim on those rights and interests, (2) NextWave is assured that the government’s 
claims against the Designated Licenses have been released, and (3) the government is assured that 
any claims of NextWave or its creditors with respect to the Designated Licenses are also 
released.” These assurances will be present only if all agreements memorialized in the Term 
Sheet become effective and if the Commission grants the requested waivers or otherwise states 
that the FCC Direct Payment satisfies all unjust enrichment requirements. The FCC Direct 
Payment, as determined in the Term Sheet, represents a negotiated compromise designed to 
permit the Designated Licenses to be put immediately into full commercial use and obtain for the 
government a reasonable value on its claims regarding these licenses. By its terms, however, the 
Term Sheet will become effective only if the Commission approves the proposed transaction and 
the FCC Direct Payment is made by Cingular. Thus, absent grant of the requested relief, the FCC 
Direct Payment will not be made, the Term Sheet will not become effective, and the proposed 
transaction will unravel. For several reasons, such a result would disserve the public interest. 

The Public’s Interest In Puttine Suectrum To Use. Rigid application of Sections 1.21 11 
and 24.714 would prevent rapid deployment of services to the public over the spectrum covered 
by the Designated Licenses. The Comnussion originally awarded licenses to use these 
frequencies over six years ago, but they have not been put to widespread commercial use, 
preventing public enjoyment of wireless services provided over these frequencies. 

When it authorized the Commission to use auctions to award spectrum licenses, the first 
specific objective Congress laid out for the Commission was to promote “the development and 
rapid deployment of new technologies, product, and services for the benefit of the public, 

’’ See Amendment of Part I ofthe Commission s Rules - Compefiiive Bidding Procedures, WT Docket NO 
97-82, ThirdReport ond Order ondSecond Further Notice ofProposedRulemaking, 13 FCC Rcd 374,391 
7 38 (1 997), a r d ,  Order on Reconsideration ofthe ThirdReport and Order, Frjh Report and Order, and 
Fourth Further Norice ofProposed Rule Making, 15 FCC Rcd 15293, 15322 7 55 (2000); see also Bnef for 
the Federal Communications Commission in Opposition at 12, Nexl WavePersoilal Communications Inc. el 
01 Y FCC, 53 I u S. 1029 (2000) (No 00-447) (stating that ”the FCC has eliminated its installment 
payment program”) 

Indeed, the Applicants did not execute the Purchase Agreement until the Tenn Sheet had also been 58 

finalized and simultaneously executed 
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including those residing in rural areas, without administrative or judicial  delay^."'^ Application 
of the Commission’s unjust ennchment rules to derail the proposed transaction would be a 
disservice to the public interest by further delaying the deployment of new services on the 
spectrum covered by the Designated Licenses, pending completion of NextWave’s reorganization 
proceedings. As discussed in Section IV above, Cingular’s use of the spectrum encompassed by 
the Designated Licenses will expand competition and consumer choice, as well as improve 
Cingular’s service and strengthen its position as a competitor in the marketplace. If the 
Commission were to strictly apply Sections 1.2111 and 24.714 in this case, the proposed 
transaction will not be consummated and the public interest benefits that would accompany 
Cingular’s use of this spectrum would be lost. 

The Public’s Interest In Recoverino Value On Its SDectmm Resource and In Achieving w. Acting in its role as a creditor in the NextWave bankruptcy, the Commission agreed to 
the Term Sheet (albeit subject to DOJ approval and its own regulatory review of these 
applications), thereby recognizing (subject to its own regulatory review of this application) that 
the public’s interests will be served by accepting the FCC Direct Payment in full satisfaction of 
its claims in the bankruptcy case relating to these licenses. Granting the requested relief will 
allow recovery of $714 million for the Designated Licenses. Absent such relief, the Designated 
Licenses will not be assigned in the near term from NextWave’s bankruptcy estates and taxpayers 
will be deprived of a definite and immediate return on the value of this spectrum. Instead, there 
will be continuing uncertainty over recovery on the Commission’s claims relating to the 
Designated Licenses and over NextWave’s potential claims against the government. It is unclear 
what amount the public would ultimately recover on its claims through the bankruptcy process. 
Simply put, in order for American taxpayers to recover $714 million for the Designated Licenses, 
the Commission must grant the requested relief. Failure to do so would endanger achievement of 
the statutory goal of “recovery for the public of a portion of the value of the public spectrum 
resource made available for commercial use . . . 

The Public’s Interest In Effectuating the Pumoses of the Bankruutcv Code. As noted 
above, the Bankruptcy Court has found that “[a]pproval at this time of the Purchase Agreement 
and the FCC Term Sheet and the consummation of the transactions contemplated thereby is in the 
best interests of Debtors, their creditors, and their estates” and that “the proposed resolution of the 
claims between the FCC and the Debtors with respect to the Designated Licenses as detailed in 
the FCC Term Sheet, is fair and equitable . , , ,r6’ The Commission has recognized that enabling 
parties to consummate court-approved bankruptcy sales for the benefit of creditors furthers “the 
equitable purposes of the Federal Bankruptcy Act.”62 Grant of the requested relief would 
accommodate the purposes underlying the Bankruptcy Code 

s9 47 U S C 5 309(~)(3)(A). 

MI 47 U S C 5 3096)(3)(C) 

Bankruptcy Sale Order at 12,25 

62 See Space S!arion-lndium Order, 17 FCC Rcd at 2289 7 44 
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2. Grant of the Requested Waivers Would Not Frustrate the Purposes 
of the Unjust Enrichment Rules. 

Though not a part of the waiver standard of Section 1925@)(3)(i1), the purposes 
underlying the unjust enrichment rules would not be frustrated by grant of the requested waiver. 
In 1993, when it authorized the Commission to award licenses through competitive bidding, 
Congress enacted Section 309(i)(4)(E) of the Communications Act, which directs the 
Commission, in prescribing competitive bidding regulations, to “require such transfer disclosures 
and antitrafficking restrictions and payment schedules as may be necessary to prevent unjust 
enrichment as a result of the methods employed to issue licenses and permits.’”’ Congress was 
concerned that bidders afforded special advantages in auctions (k, bidding credits and 
installment financing) would abuse those preferential measures. The Commission therefore 
promulgated unjust enrichment rules “intended to prevent designated entities from profiting by 
the rapid sale of licenses acquired through the benefit of our preference measures.”6” 

The purposes of the unjust ennchment rules would not he frustrated by a grant of the 
relief requested The Applicants do not seek to avoid making payments to the Commission 
in connection with the assignment of the Designated Licenses. To the contrary, the FCC Direct 
Payment was a key part of the Term Sheet that was expressly negotiated between NextWave and 
the Commission, was determined by the Department of Justice to be in the public’s interest, and 
was found to be “fair and equitable” by the Bankruptcy Court. Congress intended, and the 
Commission promulgated, the unjust enrichment rules to ensure that designated entities are not 
able to acquire licenses with the aid of preference measures and then profit from the rapid sale of 
those licenses at market prices. Given the complex and lengthy history of the NextWave case, no 
legitimate claim can be made that the proposed transaction is not entirely consistent with the 
purposes behind the Commission’s rules. 

The Commission also intended the unjust ennchment rules to help ensure the prompt 
build-out of services66 Instead of frustrating this goal, to the extent a waiver of the unjust 

6’ 47 U S  C 8 3090)(4)(E) 

Competitive Bidding SecondR&O, 9 FCC Rcd at 2394 Q 258, see also id. at 2394 Q 260 rlt would be 
unjust and inconsistent with the will ofcongress for..  . preferred licensees to obtain a license with the 
government’s help, transfer that license ajier a shortperiadof time to an entity that was not entitled to 
special treatment at the auction, and appropnate for themselves the difference between the full market 
value of the license and the discounted pnce which they paid the government for that license.”) (emphasis 
added) 

In fact, in the circumstances presented here, there can he no “unjust” enrichment because any enrichment 
that might occur as a result ofthe requested waiver comes only after the FCC Direct Payment has been 
approved by the Bankruptcy Sale Order 

See Comperirive Bidding Second R&O, 9 FCC Rcd at 2385 7 210 (noting that unjust enrichment 66 

safeguards were intended “to ensure prompt delivery of services (including to rural areas), rapid 
development of new services and technologies, development of competitive markets, and wide access to a 
variety of services”), id at 2385 7 212 (expressing concern that un~ust ennchment rules were necessary to 
prevent post-auction changes in ownership that “have the potential to delay buildout and thereby delay the 
provision of service to the public ”) 
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enrichment rules is required, such waiver as requested here would actually further this purpose. 
Denial of the requested ielief would impede the Designated Licenses being expeditiously put to 
widespread commercial use. 

3. The 30-Day Provision of Section 24.714(c)(Z)(ii) Should Be Waived. 

With respect to the contemplated timing of the FCC Direct Payment, the Commission 
typically effectuates Section 1.2111 by conditioning its approval of a transaction on the full 
payment of all required unjust enrichment payments on or before the consummation date!’ In 
contrast, Section 24.714(c)(2)(ii), if strictly construed, would require payment ‘Whin  30 days of 
Public Notice conditionally granting the partial assignment application.” Under the Purchase 
Agreement, Cingular’s obligation to consummate the transaction is conditioned, among other 
things, upon the Commission’s approval becoming a Final Order (as defined in the Purchase 
Agreement). Because it is impossible for the Commission’s approval to become a Final Order 
within 30 days of its issuance, the Applicants request that the Commission expressly waive the 
30-day requirement of Section 24.714(c)(2)(ii) to allow for the FCC Direct Payment to be made 
on the date of consummation, as contemplated by the Purchase Agreement. 

For all the reasons stated above, the Applicants respectfully request that, as p a ~ t  of its 
approval of the instant application, the Commission either grant waivers of Sections 1.2111 and 
24.714 of its rules to the extent such waivers are necessary to legally consummate the proposed 
transaction, or explicitly state that delivery of the FCC Direct Payment as contemplated in this 
Agreement (including the timing for such FCC Direct Payment as set forth in Section 7.3 of the 
Purchase Agreement) constitutes full payment, and satisfies all conditions, required under 
Sections 1.2111 and24.714. 

Seesupra note 35 67 


